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Capital and Capitalistic Organization 
Foreign Companies and Other Corporations. By E. Hilton 
Young. (Cambridge: Cambridge University Press, 1912. 
Pp. xii, 332.) 

The author of this scholarly book is a barrister-at-law and city 
editor of The Morning Post. His theme is an important topic in 
the field of private international law or what in America has more 
frequently been called the "conflict of laws." The first half of 
the book is devoted to a general analysis of the principles relating 
to the status of foreign corporations in both civil-law and common- 
law jurisdictions, while its second half sets forth in more detail 
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the actual status of such corporations in English law. Although 
juristic in scope and method, yet, dealing as it does with the 
fundamental grounds upon which a state or nation may withhold 
or grant recognition to the corporations of another jurisdiction, 
the book is of distinct importance to economists. Aside from the 
practical significance of these matters in relation to the control 
of corporate activity, there is the further consequence that their 
consideration brings into sharp relief the various issues respecting 
the fundamental legal nature of a corporation. 

The continental juristic writers who have wrestled with these 
problems are aligned in two groups: on the one hand, those who 
uphold the "restrictive system," according to which a corpora- 
tion is incapable of being recognized as a person outside the state 
of its origin; and, on the other hand, the supporters of the 
"liberal system," who hold that foreign juristic persons are entitled 
to legal recognition in the same manner as natural persons. The 
restrictive theory is an outgrowth of the "fictitious person" con- 
cept of a corporation, rooted in both Roman and common law, 
while the liberal theory is, historically at least, similarly bound 
up with the Germanic "real person" notion of a corporation. 
Mr. Young, in an elaborate and subtle analysis, claims for the 
liberal system superiority in both logical coherence and practical 
consequences. 

So far as practical consequences are concerned there is hardly 
so much difference between the two systems as might be supposed. 
The logic of the restrictionists has to be elastic enough to provide 
some sort of civil status for foreign corporations, whether by 
express recognition on the part of the state or otherwise, while 
even the most extreme advocates of the liberal theory have to 
make room for the admitted subordination of the powers and func- 
tions of a foreign corporation to the public policy of the state. 
Yet substantial differences remain. Take, for example, the matter 
of domicile. By the restrictive theory a corporation's domicile 
is, of course, in the state of its origin. Shaping his analysis in 
accordance with the logic of the liberal system Mr. Young holds 
that a corporation should be considered as domestic in the country 
or state in which the actual center of business activity is located. 
It seems fairly obvious that an acceptance of this principle would 
in practice lead to much confusion. It might fairly be argued, 
moreover, that if the "reality" of corporate personality be con- 
ceded, there is no logical reason why a corporation should be 
restricted, like a natural person, to one domicile, but should be 
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considered a domestic corporation wherever it has an office (as dis- 
tinguished from a mere agency). In this case the problems of 
jurisdiction in such matters as taxation would be extremely 
complex. 

Nowhere else is the problem of the foreign corporation so 
complex as in the United States, with its half-a-hundred corpo- 
ration-making sovereignties. Mr. Young points to the status of 
our law on these matters as an example of the restrictive system 
at its exceedingly illogical worst. So far as the details of our 
law are concerned, his account, based as it is on a first-hand study 
of decisions, is probably sufficiently accurate. But although the 
reviewer claims no special competence in these matters, he hazards 
the opinion that Mr. Young's statements of the general principles 
of our law are of questionable accuracy. It is true that the early 
decisions in many of our jurisdictions were narrowly "restric- 
tive." It is also true that our courts have been forced by the 
growth of corporate activities to let down the bars so that foreign 
corporations, in default of express statutory restrictions, may 
enjoy the ordinary legal rights and exercise their normal business 
functions. But in so doing the courts have not tried to cling so 
persistently to the logic of the restrictive system as Mr. Young 
intimates. The fiction of "interstate comity," fathered by Story 
and Taney, is no longer an essential factor in the situation. In 
very general terms it may be said that while our law still views a 
corporation as a fictitious or artificial thing so far as the mode of 
its coming into being is concerned, when once created its existence 
is to be admitted as a fact by other states as well as the state 
creating it. And the most common restriction which our states 
put upon a foreign corporation — that it shall be "found" for 
purposes of litigation in any state in which it does business — is in 
itself distinctly a recognition of more than a rigidly fictitious 
juristic "personality." 

This does not mean the recognition of anything like the "real 
person" concept of a corporation, for this would be unmanageable 
and (from the point of view of public control) even dangerous. 
The general trend of American decisions is toward a less rigid use 
of any sort of analogy between the corporation conceived as an 
abstract whole and a natural person and a greater emphasis 
upon the particular privileges, rights, and duties pertaining to 
its various concrete parts. 
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